plead guilty to having been

captivated by a recent barrage

of American Express television

commercials extolling the virtues

of a customer/company dispute
resolution program. Perhaps it was the
sheer idiocy of John McEnroe being
charged for thousands of dollars worth
of tennis lessons or Tina Fey having to
deal with “the other kind of German
shepherds,” but the concept did cause
me to think abour a practice specialty
to which I have been devoting more
and more effort as time goes on.
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The Case for

Alternative Dispute Resolution
iIn Place of Civil Litigation

By Andrew L. Braunfeld

The term “alternative dispute resolution’
(ADR) is interesting. I do not look at that
term in the same context as I did 20 years
ago. Then, outside of the labor field and
perhaps government, neither mediation
nor arbitration was a particularly desirable
choice to resolve personal and business
disputes, especially among lawyers and
even more especially among litigation
lawyers. Truthfully, at that point in time,
I was one of those very active trial lawyers
whose motto was, “Give me the 12 jurors
every time.”

At various times during the 15 years of
my fellowship in the American College

of Trial Lawyers, I have read with great
interest articles, essays and commentary
from other fellows lamenting the
vanishing jury trial within American
jurisprudence. As my own practice began
to drift furcther and further into the world
of ADR proceedings, I began to question
whether or not I was indulging a process
that was seriously undermining the
portion of the legal profession where I
had spent much of my almost 40 years
of practice.



Before branding myself a turnc
I began to analyze whether the issue
of the vanishing_jury trial was real or
illusory and, if real, what facto
responsible for its demise. Inhes
that discussion is the ques
role of the ADR intrusi
system that is in obvious n
repair at many levels.

be on the term “alternative.” An
alternative, by definition, is an option
among others. The traditonal context
for this discussion would be that
arbitration, mediation or kidnapping
the opponent’s first-born child are
alternatives to the “black hole” that
our civil litigation system now provides.
My suggestion is that, at this point in
time, almost any dispute resolution
approach will serve the parties to a
dispute as a better alternative to a civil
jury trial and that perhaps trials them-
selves will be the means of alternative
dispute resolution in the future.

I hope it will not seem overly cynical of
me to point out three of the more cogent
reasons for the current state of our civil
justice system. While there is plenty of
responsibility to go around, I will limit
the instant analysis to the interlocking
chains of procedural rules, the legal
profession and the current state of the
civil judiciary.

The Role of Rules of Civil Procedure
Beginning shortly before my entry into
legal practice in 1969, the federal courts
and most state courts began to liberalize
severely the approach to pretrial discovery.
In addition to expanding the scope of
permissible discovery, rules were designed
to make the practice of law more uniform
and less dependent upon arcane practices
of particular courts or particular localities.
Despite the nobility of intent, however,
many courts have seen fit to employ

their own sets of local rules that apply to
discovery and other practices, and even
within those courts judges have been
known to require adherence to their

own edicts and practices, all of which

are different from judge to judge.

In Pennsylvania, for example, and

despite recent efforts of the Pennsylvania
Supreme Court, there is virtually no limit
to the variation in practice from county
to county, especially with regard to
discovery and motion pracrice. This is

a process that I have heard referred to

as “Balkanizing” the system.

At this point in time,
almost any dispute
resolution approach
will serve the parties
as a better alternative
to a civil jury trial.

The other reasoning behind the
increasingly liberalized approach to
pretrial discovery is that there should

no longer be trial by ambush. The theory
is that if a lawyer takes advantage of all
the discovery tools available under the
rules, that lawyer will have available
everything that his opponent has in his
or her briefcase and that the exchange of
all knowledge, extraneous or otherwise,
will reduce the number of cases tried and
increase the number of cases thar resolve.

The truth is that the sheer volume of
material in the discovery process and
the cost of producing that volume is
more than any but the wealthiest clients
can absorb and should be more than
the wealthiest clients should be willing
to absorb.

I sit every several weeks as a volunteer
discovery master for the Court of
Common Pleas of Montgomery County.
Before embarking upon this service,

I began to wonder why the court would
require an intermediary within the
process and questioned whether it was
merely because judges don't like dealing
with discovery motions. Spending a

few years dealing with boxes of baseless
motions and a seeming refusal of lawyers
to deal with each other in any fashion
other than motion practice has convinced
me of two things. There should be more
of a price to pay than now exists for
improper discovery practice and the
judges themselves need to be more
involved, rather than less, so that they
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